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The basic method of handwriting identification is the same now as it was in Twelfth Night: to compare the questioned writing with other writings by the supposed writer. This can be done from memory if (like Malvolio) one is already familiar with the claimed author's handwriting, or by examining the questioned document together with known samples. It's a simple, obvious task. Any person-certainly any literate person--can have a go at it. The claim by handwriting experts, now and in the past, is equally simple: We can do it better.
On what basis did these experts presume that special skill? Mnookin argues persuasively that the form of handwriting expertise that became common in American courts developed in a context in which it was widely believed, across domains, that "careful observation" and measurement of "seemingly irrelevant detail" ' would reveal underlying patterns that are hidden to the naked eye. As applied to human beings, this scientific culture produced the long discredited discipline of phrenology 5 and the abandoned Berthillonage system of identification. 6 It also produced the great lasting success of early twentieth-century forensic science, fingerprint identification. There is nothing unique about the hit-and-miss quality of this overarching scientific methodology. For example, the great eighteenth-century Swedish botanist Carolus Linnaeus is known today for developing the hierarchical taxonomy that we still use to classify the biological world. Linnaeus, however, was not aware either of the scientific basis for the success of his systemthat it happens to map neatly onto the process of differentiation by natural selection-or of its limitations. He apparently believed that hierarchical organization is a basic principle of nature, and so, in addition to his justly famous system of classifying and naming animals and plants, he devised similar but useless and largely forgotten hierarchical schemes for classifying minerals and diseases. 7 Our own misapprehensions will no doubt be equally clear two generations hence. 
Handwriting Expertise
Handwriting expertise has followed a peculiar intermediate course. It has not (so far) been so thoroughly discredited that it has been abandoned, like phrenology, but neither has it become securely established and accepted, like fingerprint identification. It is still widely used in courts and still widely disparaged. The disparagement is easy to understand; their own claims to the contrary notwithstanding, there is no substantial evidence that handwriting experts have any special skill at detecting forgeries. What is less clear is why courts allow handwriting experts to testify.
Polygraph experts, like handwriting experts, claim to be able to detect deception, but unlike handwriting experts, they have never been well received in court.' Why did handwriting expertise fare so much better? Mnookin makes a persuasive case that expert evidence on handwriting became common because it filled an essential role. 9 Faced with juries that had to struggle with decisions on the authenticity of disputed documents, even the most skeptical late nineteenth-century judges decided that handwriting expertise, however deficient, was no worse than the other sorts of evidence that were available. Karl Marx is supposed to have said (uncharitably) about John Stuart Mill: "It's not that Mr. Mill is so eminent, only that he seems so owing to the flatness of the surrounding terrain."° Handwriting expertise may have benefited from this sort of comparison, which could help explain why it has survived as a form of expert evidence when other species of unreliable forensic science have flowered, withered, and become extinct. 1 Polygraph evidence, despite its flaws, is substantially more probative than handwriting analysis. 12 This is not surprising; detecting a careful forgery on the basis of writings alone is surely even harder than spotting a lie. As common law trials are conducted, however, lie-detector evidence is not necessary. Juries are presumed to be able to evaluate the credibility of the witnesses they see, unaided. In fact, the shoe is on the other foot. Polygraph and other lie-detector evidence is disfavored in part precisely because judging credibility is viewed as a special and exclusive province of the jury. 13 According to Mnookin, handwriting experts saw themselves (or at least presented themselves) as scientists working within the accepted scientific framework of their time. 4 My own fantasy is that turn-of-the-century handwriting experts imagined themselves-or hoped to be seen-not so much as scientists but as scientific detectives. The archetype they aspired to was not Darwin, but that renowned, contemporary (if fictional) investigator of trace evidence, Sherlock Holmes. 5 Holmes shows us the tell-tale signs-the fibers, the caked mud, the ashes, the dog that didn't bark-and then we know who did it, because that is how Sir Arthur Conan Doyle wrote the story. Usually, the culprit makes it simple by confessing or by taking some desperate step, flight or attack, that confirms his guilt. Did this ever happen in court? Perhaps, on rare occasions. Handwriting experts doted over Perry Mason-like reports of their own heroic feats:
[Near the end of his testimony, the handwriting expert] paused, and then the forged signatures appeared upon the wall. There was a universal burst of admiration, and then all grew still-as if those who had given way to their feelings were suddenly stricken with the consciousness that they were witnessing a drama in which divine forces were playing a part. There were the ragged, jagged edges of the letters; there was the supplementary line, traceable in every party of them. There was man's lie-revealed, defined, convicted by God's truth. [Shortly after,] 633 (polygraph examination), with 2 id. § § 22-1.0 to 2.0, at 80-123 (handwriting identification).
13 See, e.g., State v. Beachman, 616 P.2d 337,339 (Mont. 1980 Handwriting Expertise and without leaving their seats the jury rendered a verdict for the whole amount of the damages claimed. 16 As Mnookin recognizes, the recounting of these arresting tales, whatever their relationship to fact, was "a marketing effort" by handwriting experts. 7 They are revealing, in part, as a clue to what these experts were trying to market themselves as.
Most cases, to say the least, did not end with opposing counsel agreeing that handwriting experts reign supreme. Like expert witnesses of all types, they were usually challenged and often ridiculed, and frequently opposing handwriting experts testified to irreconcilable conclusions. Mnookin focuses her attention on their successful efforts to convince courts that their field was sufficiently reliable for expert evidence to be admitted. But, in most cases, their major job must have been the expert witness's usual task: to convince the trier of fact to believe his testimony, and, if necessary, to reject that of opposing expert witnesses.
Mnookin argues that visual demonstration was a crucial element in handwriting experts' successful campaign to secure legal recognition. 18 In the absence of any external market for their services, they needed to demonstrate in court that they possessed special knowledge, and they did so by showing it. The argument is plausible, but the case was overdetermined. For one thing, handwriting analysis is inherently visual; it is natural for judges and juries to want to see the evidence of telling similarities or irreconcilable differences between two writings. Fingerprint identification also deals with visible markings, albeit, unlike handwriting, unintentional ones. As a result, fingerprint evidence has also traditionally been presented in court with damning visual comparisons, 9 despite overwhelming external evidence of its value, and despite the fact that it quickly attained star billing as a form of identification.' Polygraph examiners, by contrast, deal with oral deception. You cannot see a lie for yourself; you have to trust the expert and the Virginia Law Review [Vol. 87:1847 machine. Even so, when polygraph experts do testify-not a common occurrence-I expect that they use visual aids as much as possible: machine tracings, graphs, photographs, whatever. It may be true, as Mnookin claims, that handwriting analysts relied on visual comparisons in order to secure a berth in court as expert witnesses. But they would have done so anyway. Visual evidence is used by all experts, however unchallengeable the claims of their fields. Medical experts in malpractice and personal injury cases have never had to worry about the admissibility of their testimony, but they use visual demonstrations all the same. The best and highest paid among them work hard to make their demonstrative exhibits clear and compelling. They do this to persuade the jury or the judge to believe their evidence, after it is admitted, so that their side may win.
Mnookin writes about the debate between the proponents of "education" as the proper function of expert testimony and the proponents of "deference" to the authority of the expert.' I agree with her that what passes for education in the courtroom always includes an essential, if generally unstated, appeal to authority. No expert, in any context, ever justifies all the steps that are necessary to her conclusions. Some premises-that she identified the right issues, for example, or chose the right method-are almost always accepted as given. These unexplained premises are not likely even to be mentioned. If we believe the expert, we accept those premises under the global heading that "she knew what she was doing." If we doubt that, we are unlikely to trust her conclusions. For expert testimony on complex scientific or medical issues, the unexplained portion inevitably dwarfs the explained; otherwise we would have to retrain the waiters, stockbrokers, and civil servants on our juries as doctors manqui, would-be engineers, and quasiscientists.
Even so, in the mixed bag of education and deference, the use of visual demonstrations may seem like a move in the direction of education. I do not think it is. For better or for worse, the expert witness's job is not to educate but to persuade. That is what they are paid to do. Visual displays are an effective means of persuasion; that is why they are so widely used. Sometimes they amount Handwriting Expertise to cheap tricks and misdirection, with negative educational content. Even legitimate visual demonstrations are not a genuine attempt to educate the jury so that it may draw its own conclusions. They are offered in the service of an appeal to authority, as part of an overall attempt to persuade the jury to accept the expert witness's views rather than any competing arguments, including those from opposing experts. For this purpose, visual evidence is effective to the extent that is clear, interesting, and memorable-which may involve sacrifices in accuracy and completeness. Other forms of persuasion with no educational value-presenting impressive sounding credentials, for example, or generating confusion about the opponent's claims-are often used instead, or in tandem, in pursuit of the same goal.'
Handwriting expertise never achieved a high level of credibility as a discipline. Disagreements between handwriting experts were notorious-the most famous regularly derided some of the lesser lights as charlatans-and they never established a clear record of success, in court or out. With so little going for them, it is not surprising to learn that they relied heavily on visual demonstrations as a means of persuasion. (Nonetheless, I have no doubt that the more celebrated ones-Daniel Ames and Albert S. Osborn-also made direct appeals to their own personal authority as worldfamous experts who had solved untold numbers of cases.) Fingerprint evidence, by contrast, quickly established an aura of infallibility. The major reason was the actual success of the technique. Once established, however, that reputation for infallibility became an independent basis for authority that fingerprint experts guarded by developing a professional norm against giving any testimony, however qualified, unless the examiner was "absolutely sure" of a positive identification. 24 Mnookin points out that courts can sometimes confer a measure of scientific authority.' In most scientific contexts, I do not think judicial endorsements carry any significant weight. Some courts continued to admit expert testimony that traumatic injuries caused cancerous tumors long after that theory was discredited in medi-
